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, '" No:' Fin fPen)A(3)-1/09-~art;;V-Loose 
" , ,Government of Himachal Pradesh , 

Einance(Pension) Department 
', ,', From 

,To 

, The Additional Chief Secretary (Finance) to the 
Government of Himachal Pradesh 

I.. All Administrative Secretaries to the 
Government of Himachal Pradesh. 

2. All Heads of Departments 
Himachal Pradesh. 
Dated Shimla-2, the .3lstDecember, 2020 ' 

Subject: Clarification regarding payment of gratuity under the Payment of 
Gratuity of Act, 1972. 

Sir, 

I. I am directed to refer to t~e subject cited above and to say that 

references are being received in this department from various quarters seeking 

clarification with regard to' payment of gratuity to ' the Govt. employees for 

combined service of both daily waged and regular service on the basis of pay ' 

last drawn by an employee at the time of retirement under the Payment of 
-

Gratuity Act, 1972, keeping in view orders , passed . by the Controlling 

Authorities-Cum-Labour Officers; Department of Labour and E1:nployment, 

Himachal, Pradesh. The matter in question was examined in Finance Department 

in consultation with the Law Department. " 

2. Basically, fundamental nature of the payment of Gratuity Act 1972 

IS a social welfare legislation, aimed to provide payment 'of gratuity ,to ' 

' employees~ engaged in factories, mines, oilfields, plantations, ports, railway 

companies, shops or other establishments. 

3. The Section 2( e) of the Payment of Gratuity Act 1972, defines that 
, , 

. . ' . 

"employee" means any person (other than an apprentice) who is employed for 
, ' ' 

wages, whether the terms of such employment , are express or implied, in any 

kind of work, manual or otherwise, in or in connection with the work of a 
, ' 

factory, luine, oilfield, plantation, port, railway company, shop or other 

establishment to which this Act' applies, but does not include any such person ' 

. . .' ~ 

" ' 

" " 
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. .~Further, Section 2A of the Act defineslhe cOl~tinuous servic~ . . 

" Section 4 of Act, stipulates conditions and manner, ·inwhich. payment " of 
gratuit~ wHi be paid to an employee under the said Act. The Section 4(1) of '. 

Payment of Gratuity Act 1972, clearly stipulates that for every completed year . 

. of service or part thereof in excess of six months, the employer shall pay gratuity . 

. to an employee at the rate of' fifteen days' wages based on the rate of wages last 

r:, 

drawn on termination of employment of an employee after he has rendered ' . , 

continues service for not less than five years. 

5. It is crystal clear from the provisions ' in Section .2(e) and Section 

4(2) of the Payment of Gratuity Act, 1972, that the terminology last pay drawn, 

as find mention in the orders of the Controlling Authority-Cum-Labour Officer, 

Department of Labour and Employment, will apply to the wages last drawn by 

a person/employee in the capacity of a daily wager before date of regularization 

of his daily waged service. 

6. Therefore, keeping in view the position of Section 2( e) and Section 

4 of the Payment 'of Gratuity Act,1972, .wherever, the Controlling Authority­

CU1l1- Labour, Officer, has passed order(s) to consider the last pay drawn by the 

applicant, in the capacity of a regular employee for the purpose of calculation of 

gratuity under this Act, 'is contrary to the statutory provision of . the aforesaid 

Payment of Gratuity Act,1972. Apart this,. any decision, rendered by the 

Controlling Authority-cum-Labour Officer(s) t9 take last pay drawn by an 

employee at the time of retirement for calculation of gratuity . for both daily 

waged and regular service is also contrary to the Hon'ble High Court, Himachal 

Pradesh, decision dated 9th May, 2007 in Lashkari Ram's case {(2008) ILL] 

137 HP, 2008 (1) ShimLC 245} 

7. As you are aware that Govt. · employees appointed on regula~ basi; ., . 

on or before '14.05 .2003 are governed by the CCS(Pension)Rules, 1972 and they 

.... . are . entitled to gratuity under these Rules. Similarly, Govt. employees appointed .,: 
.. l . . - "",' 

regular basis on or after . I5.5.2003 are covered under the 

.... .. : .. 

"--: ; .: ' 

' .. ~ 

.; . 
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n(JW calledNewPe!1siori Sy"ste!ll (NPS) . " 

grat~tit;~ ' /deathgratui~)l in accotdancewith . GoVt 

~ontainedin O.M.No. Fin (Pen) A (3)-1 /96 datedlSth Septel~her,20 '17. 
" '". ', ' . .. .. . . '. ,- . ', , ' 

Therefore, keeping in view the position of Act/Rul_es/lnstructions~ 

as referred to above, it is emphasized upon all concerned that in ' the . cases, 

where". the Controlling Authority-cum'-Labour Ofticer(s) or 10intCommissioner- ' 

. cum-Appellate Authority, has passed order(s) to determine the gratuity ' :01' 

. Govt. servant by faking into account both dail y waged period and regular 

, service of such Govt. servant, based on emoluments last drawn hy him at the 

time of retirement, under the Payment of Gratuity Act, 1972, such orders may 

be agitated in higher appellate Court immediately by \Yay of filing appeals in · 

time bound manner. 

9. These instructionsl c1arilication may be brought to the notice of ' 
" . . 

Subordinate offices for immediate compliance. 

-, 
Special Secretary (Finance) to the 
Government of Himachal Pradesh: ' 

Dated: Shimla-~, the ~ \ \ \:2-( ,2020 Endst. No. As above. 
Copy is forwarded to: 
] . The Divisional Commissioner, Shimla, M~mcli and Kangra at Dharamshala 

Himachal Pradesh for information and similar necessary action. 
2. The PrinCipal Accountant General (Audit) Himachal Pradesh . ShimlCl- ' 

] 7] 003. 
3. The Accountant General (A&E) Himachal Pradesh-171 003 . .. 
4. The Registrar General, H. P. High Court, Shimla - 171001; 
5. All Deputy Coi11missioners in Himachal Pradesh. 
6. AI'l the Coritrollers/ ' Joint ControllerslDeputy . Controllers · I Assistant 

Controllers/Sectioil Officers of HPF AS cadre under the Aclministmtivc 
Control ofT &A Organization in Himachal Pradesh. 

7. All District Treasury Officers/Treasury Officers in Himachal Pradesh. 
8. The lncharge. NIC. H.P. Secretariat. Shimla-2 with the request to upload 

this letter on the State F1I1ance Department Website. L . 
. . . Special Sec."ctary (Fillanc~) to 

. Govern mcnt ()fHiIllHChh 
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:.: \ ;G()tE;rn~ent of Himach:alPradesh 
'.' "'. ' c, . ~~W. Department(OPini6~) .,:: ... \ . 

"N-124/ante: - Examined in the Law Dep~rtment. The AD has 
. sought the opinion of this department on the following issues:- '. 

1 ) Wheth~r , for the payment of Gratuity under "Payment 
of Gratuity Act . 1972". last wages . drawn bef~re 
regularization should be taken as base for calculation 
or is to be calculated on the basis of last pay drawn 
before the superannuation of employee in view of the 
provision as contained in section 4(2) of the Payment 
of Gratuity Act , 1972? 

. 2) Whether the judgment passed in Civil Appeal No. 
1254/2018 titled as Netram Sahu Vs. State of 
Chhattisgarh and Anr .. decided on 23-03-2018 by the 
Hon 'ble Apex Court is judgment in rem or judgment in 
personam? 

3) Whether , this judgment is applicable in the instant 
case or not.? 

Perusal of the record would, interalia , reveal that the 
aforesaid issues have arisen before the AD on account of the 
decision dated 08-05-2019 · rendered by the Controlling Authority­
cum-Labour Officer, Mandi Zone , Mandi in case No. 04/2018 titled 
Smt. Sewati Devi Vs . the Deputy Director of Horticulture, Mandi, 
whereby it has been concluded by the Authority that the total 
length of service of the claimant with the employer w .e.f. 01 -01 -
1989 to 31-12-1999 was eleven years and she was thus entitled to 
the payment of gratuity only for 11 years daily wages services 
and last wages drawn for regular period \!,as to be deemed as a 
~ase for calculating daily wage period as per the decision of the 
Hon'ble High Court passed in case titled HPSES Vs. Salak Ram , 
.f007(3) SCC202 as well as in CWP No . 2307/2016 titled Prinicipal 
Secretary Forest & Others Versus Amar Singh . Issues have also 
arisen on account of the decision dated 23-03-2018 rendered by 
the Hon 'ble Apex Court in Civil Appeal No. 1254/2018 titled as 
Netra'm Sahu Vs. State of Chhatisgarh and Anr. . 

In the above backdrop and in the context of the issues 
raised above by the AD, it would be apt, in the first instance , to 
have a look at the fundamental of the scheme of things envisaged 
in the Payment of Gratuity Act, 1972. The Act ibid is in the nature 
of a social welfare legislation aimed at to provide for a scheme for · 
the payment of gratuity to employees engaged in fCictories , 
mines, oilfields , plantations , ports , Railway Companies , shops or . 

. . ····(C()ntd~ .J · . 
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. (frdm~re,~aJI!:)!S The significanCe of this ~:9~J~~~p~~:o~ 
other estabhshJllen " , rinciple of gratuity ' ., ' principle. 
the , acceptan~e of the fifs ' The Act accepts . . In easureto ' 
statutory , retlral ,bene ' ,t' " ty as a social security rn. ' and 

a ment of gra UI ' . ' f ' s factones 
compulsory P y . ulation 111 Indus rle . t ' f gratuity 
the wage earning pop , ur ose and concep 0 . 
'establishments , Thus . the main p P nt whether retirement IS a 
is to help the workman after retlreme or' physical disablement or 
result of the rules of superannuation 
impairment of vital part of body , 

'b'd defines employee as .. , 
Section 2(e) of the Act I Ih than an apprentice) 

"employee" means an~ person (~tbl~~hment factory, mine, 
employed on wages, In ~ny es a 'hO to do any 

'". ':. 

oilfield, plantation, port, railway company or s , p, chnical 
Sk'llIed semi-skilled or unskilled, manual , supervisory, te t re 

" f h ploymen a or clerical work. whether the terms ° suc em , 
express or implied , and whether or not such person IS en:ployed 
In a managerial or administrative capacity , but does not I.nc!ude 
any such person who holds a post under the yent~al 
Government or a State Government and is governed, by ~ny 
other Act or by any rul~roviding for paymen~ of, gratuity : 

GS) 
_\~ r' 

Thus section 2 of the Act clearly defines the class of 
pers~n(s)/employee(s) to whom the benefits under the scheme 
of the Payment of Gratuity Act , 1972 are required to be 
extended, Section 2A of the Act defines the continuous service 
whereas section 4 provides for the manner in which payment of 
Gratuity is to be made to a person/employee, 

In the above discussed main scheme of the Act, lets 
now advert to the first issue raised by the AD , In the considered 
opinion of this department, it is amply clear from the definition 
as contained in section 2(e) and discussed hereinabove, that 
the terminology last pay drawn as find mention in section 4(2) 
applies to the last pay drawn by a person/employee in the 
capacity of a daily wager i.e, prior to regularization of his 
services, It is clearly provided in section 2(e) that the vires of 
the Act do not apply in the case of a person who holds a post 
under the Central Government or a State Government and is 
governed by aQY other Act or by any rules providing for 
payment of gratuity, Since, the applicant in the ,case referred to 
by the AD, held a post under the State Government at the time 
of her retirement; therefore, it was not proper on the part of the 
Controlling Authority to take into consideration the last pay 
drawn by the applicant, in the capacity of a regular employee for 
the purpose of calculation of gratuity under the provisions of the 
Gratuity Act. .1t is worthwhile to mention here that the decision 

. • , rendered by the Controlling Authority in the case referred to by 
. .. the AD is also contrary to the case of Lashkari Ram decided by 
.. the HHC, 'wherein it was, interalia , held that the gratuity for the 

,daily wage period was to be calculated as ·· ' .' . , ., 
'.: . -... .: ,: ,". ". 
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. ,(frompre~page:) "," , .. '., '. 
perthePa ..•. " .'. ' ".' .'. .' , ... , ... , .• •. ,' .,' 

, "t b .. . Yrnent of GratuIty A. et i 1972 and for regular . ' ..... . ".: . 
• 0 e calculated . . .. , .. , ' .. , .. 

1972: T " . .~S per the pro:v.isions of the CCS(Pen.l;~ ,., e5," 
. ' . he decislon:renderedin the case of ' LashkanRamJhus 

appear~ to be weH in consonance with the intentiCin, objectives 
and spnt of the Payment of Gratuity Act, 1972. . '," . " .. , . ' ., '. 

. . ' ., '.. 

. As far the issues No 2& 3 are concerned , in this regard , .'. 
It may be mentioned here that . amongst other , the decision 
rendered in the case of Netram Sahu Vs State of Chhattisgarh 
and Anr ., decided on 23-03-2018 . recently fell for consideration of 
the Hon'ble Apex Court in case Dhansai Sahu Vs . State of 
Chhattisgarh & Ors .[ Arising out of SLP (Civil) No.4790 of 2019) , 
in which case the following moot question has been found to be 
involved by the Hon 'ble Apex Court:-

"whether the service rendered as dail-wager before , ~eing 
regularized and given the status of a regular Government 
servant, can be reckoned, so as to invoke the provisions 
of the Payment of Gratuity Act, 1972 after the age of 
superannuation and retirement as State Government 
Employee." 

After due del iberation . the Hon'ble Apex Court lJide order 
dated 21-01-2020 . has found it appropriate to refer the above 
issue/moot question to be considered by a larger Bench of th ree 
judges. The question . therefore . ',hether the Judgment passed in 
Civil Appeal No. 1254/2018 titled as Netram Sahu Vs. State of 
Chhattisgarh and Anr .. deCIded on 23-03-2018 by the Hon'ble 
Apex Court is judgment In rem or Judgment in personam , has lost 
significance until and unless the 'Jhole Issue is finally adjudicated 
by the larger Bench in the case of Dhansai Sahu Vs . Slate of 
Chhatisgarh & Ors . 

Thus , in view of the aforernentioned and in the context of 
the queries raised by IIle AD . th is dep3rtment is of the considered 
opinion that since . the applicant IfI 11e case referred to by the AD . 
i.e case No 04/2018 ti tled Smt Sewati Devi Vs !tie Deputy 
Director of Hor ti cu lture . Mandi . decided by the Controlling 
Authority-cum-Labour Officer, Mandi Zone. Mandi on 08-05-2019 . 
held a post under the State Government , at the time of her 
retirement; therefore, it was not proper on the part of the 
Controlling Authority, moreso in view of the provision conta ined in 
section 2(e) of the Act ibid , to take into considerat ion the last pay 
drawn by her, in the capacity of a regular employee for the 
purpose of calculation of gratuity under the provisions of the 
Gratuity Act . In the considered opinion of this department , th is 
case is a fit one to be assailed further . Not only this, but alsoa/l 
such cases, where the Controlling Authority has. taken both ci9i1y . 

. .. ' wage service as well as regular service Of an empioyee into .:) 
..... consideration for determining' the £}fa tul ty under the ... ' ... 

. . .~ . '. . , ' .. 

. . '. 
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··. provisions of th~Payment of Gratuity Act, 1972,' need to "be 
agitated furthermore so in view Of the observations made by 

.... .•... the Hon'ble Apex Court in the case of Dhansai supra . In view of 
theaforesaid, the AD is advised to act accordingly in thematte'r. 

This has approval of the Legal Remembrancer. 

. lG~\® .. ~ ., 
-0 ..). .. \ ~ "\ '-" C .:J. [ .l 

JLR-cum-JI. Secy .(Law-O) to the -
Government of Himachal Pradesh . 

---e> 

' . . ' . . ,-, . . : 
;, .r . 

. ", ..... ; .. .. , .. 
. ' .- " ' . . -, ' ,, " 

' /~ 
-{ ~ 1 -- .~ .)) 

-:2;2,-' 

.. , " 

.; , 

. : ~.:\, ',' ::. 


